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struck by a can. She now brings action against the theater company seeking to 
recover damages for the injuries suffered. Held, that there could be no 
recovery. Novelty Theater Company v. Whitcomb (1909), — Colo. — , 
106 Pac. 1012. 

In denying the right to recover the court based its decision on the grounds 
of contributory negligence, assumption of risk, and willful assault. It was 
held that mounting the chair was wholly voluntary and without the scope of 
the employment, and beyond the purview of plaintiff's part as theretofore ren- 
dered. Such conduct added to the vigor in which the charivari was being 
carried on. This action as a matter of law made plaintiff guilty of contrib- 
utory negligence. In this holding the case is supported by Wilson v. Louis- 
ville &■ N. R. Co., 85 Ala. 269; The John B. Lyon (D. C), 33 Fed 184; East 
St. Louis P. & P. Co. v. McElroy, 29 111. App. 504. A contrary view is an- 
nounced in Dodge v. Manufacturer's Coal & Coke Co., 115 Mo. App. 501; 
Gamble v. Akron, B. & C. R. Co., 63 Ohio St. 352. In remaining on the 
stage continuing her performance for a considerable period after the actors 
had commenced hurling the missives on the stage, with full knowledge of the 
danger incident to the situation, plaintiff assumed the risk. In accord with this 
view are : Gillette v. General Electric Co., 187 Mass. 1 ; Green v. Brainerd & 
N. M. Ry. Co., 85 Minn. 318; Lynch v. City of North Yakima, 37 Wash. 657. 
In holding that the employer is not liable for an assault committed by a 
fellow servant, the court has followed the general rule. It would seem that 
even in case the stage manager be considered a vice principal, his employer 
would not be liable for an assault that he may have caused to be made. A 
servant's authority to commit a battery on another cannot be inferred. How- 
ever, a contrary view was announced in the recent case of Medlin Milling 
Co. v. Boutnell, — Tex. Civ. App. — , 122 S. W. 442. 

Municipal Corporations — Billboards — Regulation — Distance erom the 
Street. — The plaintiff, a city without express power from the legislature to 
regulate billboards, but with incidental authority by virtue of its police 
power, passed an ordinance prohibiting the erection of any billboard within 
ten feet of the street line. In a prosecution of the defendant for violating 
this ordinance the court held that the ordinance "has no real or substantial 
relation to the protection of the public health, the public morals, or the public 
safety, and imposes an unnecessary and unreasonable restriction upon the use 
of private property." Curran Bill Posting and Distributing Co. v. City of 
Denver (1910), — Colo. — , 107 Pac. 261. 

By virtue of its police power a city may place reasonable and necessary 
restrictions upon the right of the land owner to build upon his land. But 
such restrictions are confined to considerations which have for their object 
the safety and welfare of the community and do not include aesthetic consid- 
erations which are regarded as "a matter of luxury and indulgence rather 
than necessity." Passaic v. Paterson Bill Posting Co. (1905), 72 N. J. L. 285, 
62 Atl. 267, in Am. St. Rep. 676 ; Varney v. Williams (1909), 155 Cal. 318, 
100 Pac 867, 21 L. R. A. (N. S.) 741; State v. Whitlock (1908), 149 N. C. 
542, 63 S. E. 123, 128 Am. St. Rep. 670. If the legislature has expressly 
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authorized a city to regulate billboards, then of course the only question is 
whether or not the ordinance is in conflict with the state or federal consti- 
tution. Phillips v. Denver (1893), 19 Colo. 179, 34 Pac. 902, 41 Am. St. Rep. 
230. In City of Rochester v. West (1900), 164 N. Y. 510, 58 N. E. 673, 53 
L. R. A. 548, 79 Am. St. Rep. 659, the ordinance involved was expressly 
authorized by the city charter. It was not prohibitive but required that bill- 
boards exceeding six feet in height should not be erected without a permit 
from the common council. But ordinances which provide that no billboard, 
however safe, shall be erected unless it is placed at a specified distance from 
the line of the street are "unwarranted invasions of private right" and void. 
Crawford .v City of Topeka (1893), 51 Kan. 756, 33 Pac. 476, 20 L. R. A. 692, 
37 Am. St. Rep. 323; Chicago v. Gunning System (1905), 214 111. 628, 73 N. E. 
1035, 70 L. R. A. 230; Bryan v. Chester (1905), 212 Pa. St. 259, 61 Atl. 894, 
108 Am. St. Rep. 870; Commonwealth v. Boston Ad. Co. (1905), 188 Mass. 
348, 74 N. E. 601, 69 L. R. A. 817, 108 Am. St. Rep. 494; Bill Posting Sign 
Co. v. Atlantic City (1904), 71 N. J. L. 72, 58 Atl. 342. Opposed to all these 
authorities is the case of In re Wilshire (1900), 103 Fed. 620, in which an 
ordinance which limited the height of billboards to six feet from the ground 
was held valid. 

Municipal Corporations — Cruel and Unusual Punishment for Violat- 
ing Ordinance — Trial by Jury. — One convicted of violating an ordinance 
of Atlanta which prohibited the sale of intoxicating liquors, was ordered to 
pay a fine of $500 and sentenced to work 30 days on the streets. On an 
application for a writ of habeas corpus, based upon the ground that the fine 
was excessive, the punishment cruel and unusual, and the trial without jury in 
violation of the state and federal constitutions, held, that the ordinance was 
valid, and that the constitutional provision "no person shall be deprived of 
life, liberty or property without due process of law" does not guarantee a trial 
by jury to one charged with the violation of a valid municipal ordinance. 
Loeb v. Jennings (1910), — Ga. — , 67 S. E. 101. 

An act of the General Assembly, passed in 1874, gave authority to the city 
of Atlanta to punish the violation of its ordinances by a fine not exceeding 
$500 and imprisonment in the calaboose not exceeding 30 days. The ordi- 
nance in question was passed in pursuance of this act, and § 1537 of the City 
Code of Atlanta, which provides that the recorder may in his discretion pass 
sentence for an illegal keeping or sale of intoxicating liquors. That this 
imprisonment consisted in taking the prisoner out to the city stockade, in a 
caged wagon, where he was then shackled and put to work, under a guard 
with a shot gun and also under a "whipping boss," did not make the punish- 
ment cruel and unusual, for it was in accordance with the general system of 
convict labor in the state. Such punishment tjiust, however, be held within 
legitimate bounds. Whitten v. State, 47 Ga. 297; In re Kemmler, 136 U. S. 
436, 10 Sup. Ct. 930, 34 L. Ed. 519, and any unlawful violence to the prisoner 
is a punishable offense. As such punishment is not cruel or unusual accord- 
ing to the state constitution, that objection to the ordinance is not well taken, 
for the similar provision in the United States Constitution refers to powers 



